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2 January 1997

Re: NEPA Cal | -1 n Technical Inquiry 0012 - EO 11988, EO 13006
Contradiction

Dear NEPA Call-In User:

This letter is in response to your Novenber 22, 1996 request for

i nformati on on how potential contradictions between Executive Orders (EO
are resolved. You stated there is a contradiction between EO 11988,

"Fl oodpl ai n Managenent,"” which directs Federal agencies to avoid |ocating
in floodplains if possible, and EO 13006, "Locating Federal Facilities on
Hi storic Properties in Nation's Central Cities," which directs Federa
agencies to locate in historic properties and districts if possible.
Specifically, you would |ike to know which EO takes precedence,

| ocating outside a floodplain or locating inside a floodplain if the site
is historic property?

NEPA Call-1n reviewed ECs 11988 and 13006 which disclosed the foll ow ng:

1. EO 11988 directs agencies to consider alternatives to avoid adverse
effects and inconpati bl e devel opment in floodplains. An agency may
locate a facility in a floodplain if the head of the agency finds
there is no practicable alternative; and

2. EO 13006 requires the Federal Government to "utilize and maintain,
wherever operationally appropriate and economically prudent, historic
properties and districts, especially those |located in our centra
cities. \When locating Federal facilities, Federal agencies shal
give first consideration to historic properties within historic
districts. If no such property is suitable, then Federal agencies
shal | consi der other devel oped or undevel oped sites within historic
districts.” EO 13006 is subject to the requirenents of EO 12072,
"Federal Space Managenent" (enclosed), which requires first
consideration to centralized community business areas when neeting
Federal space needs except where it is otherw se prohibited.

NEPA Cal |l -in contacted M. Joe QOgl ander, Assistant Solicitor for the
Branch of Water and Power, U.S. Departnment of the Interior, (202) 208-
4379. In M. O gander's opinion, EO 13006 was intended primarily to
provi de for use of existing structures in historic districts. He knew of
no specific guidance on this issue and suggested calling the Genera
Counsel's O fice at GSA.

We contacted a General Law Associ ate, General Counsel's O fice, GSA who
knew of no specific guidance on this issue and referred us to another
associ ate also of the General Counsel's Ofice.

We spoke to the Real Estate Environnmental Attorney, who stated conflicts
bet ween ECs shoul d be addressed to the Ofice of Managenent and Budget
(OVMB). The attorney stated agency |awyers should first deternine if a
conflict exists, and if so, contact the OVMB. The attorney stated the EGs
are not conflicting in this case. EO 13006 encourages agencies to
consider sites within historic districts provided it is conpatible with
current authority, which would include EO 11988. EO 11988 all ows agencies
to locate in a floodplain if there is no practicable alternative.
Therefore, if an agency deternmines there is no practicable alternative,
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it my locate in a floodplain, in an historic district and neet the
intention of EO 13006. However, if there is a practicable alternative,
GSA must conply with EO 11988 and | ocate outside the floodplain, even if
the floodplain is historic property.

According to the Federal Energency Managenent Agency (FEMA) publication
"Further Advice on Executive Order 11988 Fl oodpl ai n Managenent," undated
(encl osed), the steps necessary for a finding of no practicable
alternative are

1. Provide for public review

2. ldentify and evaluate practicable alternatives to locating in the
base fl oodpl ai n;

3. ldentify the inpacts of the proposed action;

4, Mnimze threats to |life and property and to natural and benefici al
fl oodpl ain values. Restore and preserve natural and beneficial
fl oodpl ai n val ues;

5. Reevaluate alternatives
6. Issue findings and a public explanation; and
7. Inplement the action.

Finally, NEPA Call-in contacted the Advisory Counsel on Historic
Preservation as recomended in EO 13006. W spoke to Ms. Charlene
Vaughn, O fice of Planning and Review, (202) 606-8503, who concurred with
the Real Estate Environmental Attorney's assessment. |If it is determ ned
there is no practicable alternative to siting in a floodplain and the
area is a historic property, then she recommends you state in your
docunentation you are also neeting the intentions of EO 13006.

The materials in this Tl have been prepared for use by GSA enpl oyees and

contractors and are nade available at this site only to pernmit the general public

to |l earn nore about NEPA. The information is not intended to constitute |egal advice
or substitute for obtaining | egal advice froman attorney licensed in your state

and may or may not reflect the nost current |egal devel opments. Readers should al so
be aware that this response is based upon | aws, regul ations, and policies in place
at the tinme it was prepared and that this response will not be updated to reflect
changes to those | aws, regulations and policies.

Si ncerely,

(Original Signed)

NEPA Cal |l -1 n Researcher



