
Disclosure of Advisory Commi~;tele Deliberative Materials 

The Federal Advisory Committee Act requires adviscq corn i t t ees  to make available for public in- 
spection written advisory committee documents, including predecisional materials such as drafts. 
&orking papers and stu~iies. 

The ~t~rclosure excmptmn availnble to agenclzr unc. r c .  :mpt!on 5 of the Frredr~rn of Information 
Act for prcdec~r~onat d<cumcntr and other pnvilc,;ed natenals 1s narrowly llrnilcd in llle conlext 
of thcFejer.4 A d s l r o ~  Comm,ttec Act t ~ ~ p n v ~ l c l ; ~ J  tiler-qenc) or lntrd-agency documen1.i pm- 
pared by an agency and transmitted to an advisoljr iconunittee 

April 29, 1988 

Introduction ar~d Stummary 

This responds to your request for the vi,ews; of this Office concerning the ex- 
tent to which exempti.on 5 of the Freedom of Information Act ("FOIA"), 5 U.S.C. 
8 552, is available to withhold deliberative materials prepared by an advisory 
committee that would otherwise be subject to ):he disclosure requirements of sec- 
tion 1qb) of the Federal Advisory Commitel: Act, 5 U.S.C. app. I ("FACA").' 
Section 10(b) provides in pertinent part lhat "[slubject to section 552 of title 5, 

' This memorandm addr~sses only exemption 5 of FCIIA. 7'0 b e  erlent one of Ihc other eight stlmlory ex- 
emotions aoolies.the~vercddocuments are mdcoendenllr, oroa~xed6mdisdosure. Wealsoem~hasize borhthst . . . . 
,r.pus!.m of pwrlsmay pncluJc C o n c ~ s  from appltlr . I-Al:A toccnlm xdvnroq p u p ,  and that dncun.cntr 
~uh,rrltothcd~~clorure rqularncntr of rcittnn 10ln)me) n; urhhcldpursuanl lue vrl>oclvru of cxcrul~vcpnv- 

m.cpr Wcdo not nem addret dbcw rut~rtll~ttonel hiwr RBI u#U~,oldngdocumenlr bur obruu: that wevcralcoun\ 
havedescribedthe~hrponrd by a lileralreadingof FACh topn;si&nlialpowers. See, e.g..NarionolAnliiX~~g~r 
Coalition v .  Erecutive Cornnl, of the President's Pn'vote $:.%tor Suney on Cost ConIroi. 557 f. Supp. 524, 530 
(D.D.C.), affdondremand~~h 711 F.2d 1071 (D.C. Cir.1. iudemenlomended, 566F Sum. 1515 [D.D.C. 19831 . .. . . .. . . 
rFACA I. 'uuirum. Imprr;ve. mJ open to ~ntcrprcmuon. ho Llnau bat 11 uollld Uucsn. to mplngr unduly 
up,! prerdgsrnvcr prc\crved h) the *rplreun of pvu,rri. o:lrt,c"), Nuder L Rarxld) .  796 1; S ~ p p  1211. 12U 
(D U C tV751. ,drolnlac m.0,. VII 75- I9b91U C. Cn. I n 1.1 1877) C Nou hcrc li thcrc an ut&sauv~~lhal Cuar- 
gressintended toinmde upolr beday-to&y fwti~dningof thepresidency . . . ."I. Thus. ioreersmplc. it is the go"- 
emment's position Iha the iherican Bar Association Slitadin$; Canmiltce on me Federal Judiciary is not 'he- 
I l zd '  by thc Residcnr and therefore not subjcct to FAOX, or ;Iltematively, lhat the application of FACA to the 
ABA Commitfae wouldun~r~s t i~ t i~na l ly  impinge on the P~esident's exclusive auhoriry to nominate and appoint 
Artide m judges, subject to the advice and consent functicni d h e  Senate. U.S. Const. an. n, 8 2. cl. 2. W o ~ h i ~ g -  
tonragor Found. v. (IniredSratesDcpr. o f h a i c e ,  691 f. Supp. 683 (D.D.C 1988). h addillon, congressional dis- 
closur statutes, including FI~CA, necessarily raise sepanllion of powcn and executive privilege issuct as apptied 
tocommunicatiom amone h e  President and his advisors artdadvice v~paredfo~fhePresident by hisadvimra.Ses. " . . 
e.r.Niron v .  Generalsen. ,Ldmin.. 433 U.S. 425.441-52; 11977): Soucie v .  David. 448 F.Zd 1067.1073 (D.C. Cir. 
~ - ~~ - . .. 
071). Nut~d~iAn,r-lfun#r. C..olrrr~n. 357 F Sum al  '30 :3rraurr rhr opcrrtton olprcsdr'nnd puucr% in me 
ronazl of FACA 0. rout thc rublccl ul Ihr prcicnl mquor; rlrrklcd $0 lhlr Ofticc. U r  dlxua.!u!n Ilmmin s ?imply 



United I:tates Code, the reco~.ds, reports, transcripts, minutes, appendixes, work- 
ing papers, drafts, studies, ag,:nd:a, or other documents which were made avail- 
able to or prepared for or by each advisory committee shall be available fof pub- 
lic inspecti~n."~ Exemption 4; of FOIA exempts inter-agency and intra-agency 
deliberative or predecisional clocuments from di~closure.~ The issue presented is 
the scop: to he given to exerrption 5 in light of section lO(b)'s enumeration of 
deliberative documents such as working papers and drafts as being specifically 
subject to disclo~ure.~ 

We ccaclude that FACA 11:quires disclosure of written advisory committee 
documents, including predecision;ll materials such as drafts, working papers, and 
s tud i e~ .~  The disclosure exenlplion available to agencies under exemption 5 of 
FOIA for predecisional documents and other privileged materials is narrowly 
limited in the context of FACA. to ]privileged "inter-agency or intra-agency" doc- 
uments prepared by an agency and transmitted to an advisoly committee. The 
language of the FACA statute ancl its legislative history support this restrictive 
applicaticm of exemption 5 to requests for public access to advisory committee 

- 
Sect ion 1O(b) of FACA reads in full: 

Subjed to m t i m  552 of title 5, United States Code, h e  records, reports, uanscripts, minuter, a p  
pendixrr, worhing papers, drafts, studios. ;~genda. or ather documents which were made available to 
or prepimd for orby each advisory ccmmmi:lce shall be available for public inspection and copying ar 

a single lo~atian in tho offices or L a  advisory comminee or the agency Lo which the advivory com- 
mineereports until the advisory comrninee ceases to erbt. 

' Exempticn 5 , 5  U.S.C. 5 552(b)(5). pn~vides ULat the disclasure obligaGma~ of FOIA do nn"app1y lo manen 
that ar-. . . (5) mra-agency or inma-agency m~?morandums or letters which would not be available by law to a 
pmty other than an agency in litigation with the al:ency." 

Public Ciliren Litigation Gmup has alsc, ~equestcd DO1 to issue apollcy statement claifying that the deliber- 
ative praccsr exemption dues not "shield horn public scmfmy" the he&. working papers, and other deliberative 
documents prepared by adviao~y commitrcrs. Public Citizen represented the ACLU in its suit ra enjoin the Anar 
nv Oeneral's Commission on Pomographjr fror holding meetings until it released drafts and working papers. 
ACLUv. Attorizey Cenerol'sCvmlssionoa Por!ii,groph~, DepdrtmerrofIUSfice.No. 8 a 8 9 3  (D.DC.fi1ed Apr. 
3, 1986). Although the Commission initially assofed that the documents were covered by 5 as incor- 
porated by FAIZA, tho parties stipulated a sc11:lomeolpmvidingfor releaseof Ihe dwuments andthe snit was wiUI- 
drawn. 

'This Office has not previously addre8s~llhir issue directly. Soon after FACA was cnacred, we noted the po- 
tential conflict hrween exemption 5 and serrinn 13, bur did not opine on the proper resolution of the issue. Mem- 
orandum for Duight A. Ink. Assistant D'KCG~~JI; Oi'fjce of Management and Budget, fmm Roger C. Cramton. As- 
sistant Attame:i &nerd, Office of Legal Counsd. Re; ~ r s o r m i r  of ~ x e m p t i o n j  ojrhe ~ ~ ~ i d o r n  of lrjormotran 
Acr in Denying Access lo Meetings andReo~rds q'hdeml Advisory Comnrilrees (Ian. 2 ,  1973). In 1974, we ad- 
vised Ihe Cleml:ncy B o d  that it was an advisory ~:ommittce and &refare subject to the disciosuro provisions of 
PACA. The momorandurn by Assistant Anomey General Antonin Scalia identified Lhree applicable 
FOIA exemptions, but con~picuourly did anal dte  rxcmption 5. Mwnorandumforthe Clemency Board. from An- 
tonin Scalia, Assistant Affomey General. Oflico of Legal Counsel (Sept. 24. 1974). In 1982, in the pmcerr of ren- 

der inganopinimht  activik by staffmeml~rs on task forces to Preridenl's Private Sector Srwey on Cost Con- 
Uol did not fail within the ambit of PACA. wc nolci in d i m  and without andvsir that materials made available to 
cmmtt!cr h B l o  be ncd..dvulrolr to t l~s  pu Ilr 18, ocr \crt8~1. Illlb,. u n l ~ ~ ~ e x ~ m p f e d  under T01.&, n b  uluchc.ur 
~ t ' o c r d  not hr. n d c  p~hlrc~y avlrlnbls ,,,,net I I ~ I I .  FACA " hlcrnn~andu~u lor rren I h e ~ m g . & v n x ~  rot13r 

RcsrLnl ,  lrnrn~ Thrud.,rr B Olvm A,irnm Alrornc) Gcncrd. 0fri.e of Led21 Cotlnsrl. Re P r r ~ d m r ' i P n t , r  
Secfor Survay orr Cost Control at 7 (Nov. 1. IPSZ). 1Ve also opinedin 1982 lhat advisory canmineedocumcnts are 
available &rough FOlA request8 made to the supenising agency and bat  the advisory committee must cooperale, 
bur we did not rpeciflcally address the impas1 ofexemptim 5. Memmandom far Fred P. F~eld'mg. Coonsel to the 
President, from lsrry L. Simms. Deputy Assisrat 8,nomey General. Ofrice of Legd Caunsel.Rr:Applicobiliry of 
the Freedom ofinformotion Act lo Federal Advisor:i Comnlinec (Dec. 30. 1982). 



documents. Moreover, since a1 advisory committe~:. is not itself an agency, this 
construction is supported by the express language oi:ex~:mption 5 which applies 
only to inter-agency or intra-agency materials.= 

We ernphasize that despite these conclusions many documents that are part of 
the advi:tory committee process will not be subject to disclosure. Section 10(h) 
itself applies only to materials made available to or pnepared for or by an advi- 
sory con~mittee established by litatute or reorganization plan or established or uti- 
lized by the President or an agency. 5 U.S.C. app. I, $ 5  3(2), 10(b). Accordingly, 
indetem~ining whether a document is to be disclosed the first issue is not whether 
it is subj~xt to anexemption under 5 U.S.C. 9 552 hulvvht:ther it meets this thresh- 
old defu~ition. 

Analysis 

A. Defining the Class ofDocurnents to which Section 10(bJ Applies 

By tht: express terms of section 10(h), deliberative materials, in order to he 
subject t~ disclosure, must be "made available to or prepared for or by" an advi- 
sory conimittee, 5 U.S.C. app. [, § lo@), which is er;tab:lished by statute or reor- 
ganization plan or "establishe~i or utilized by the F'resident" or an agency. Id. 
5 3(2)(B) (emphasis added).7 'Ibe courts and this Office have construed the con- 
cept of advisory committees es1:ablished or utilized by the President or an  agency 
to prechde section 10(b)'s application to the work prepared by a staff member 
of an advisory committee or a staffing entity within rm advisory committee, such 
as an independent task force limited to gathering information, or a subcommit- 
tee of t h ~  advisory committee tlnat is not itself estahlishe~i or utilized by the Pres- 
ident or agency, so long as thematerial was not used by the committee as a whole. 
The reasoning behind the conslmction of the concept is straightforward: 

[Such staffing entities or subcommittees] do n~ot directly advise 
tlle President or any federal agency, but rather provide informa- 
t on  and recommendations for consideratiaa~ to the Committee. 
(!onsequently, they are not directly "establislhe~i or utilized" by 
tlie President or any agcncy . . . . 

See National Anti-Hunger Co~rlition, 557 F .  Supp. at 529. See also Memoran- 
dum for Fred H. Wybrandt, Ct~ainnan, National Crime Information Center Ad- 

-- 
'We do lot address or express any opirum in this memorandum on the separate issue ofthe disclosure obligs- 

tiom of the bgency under FOIA with respecl ro urittcn materials delivered1 front an agency advisory committee to 
anagency. 
' PACA (defines an advisory comminee mi "any committee, board, comrniwnn, council, conference, pancl, mk 

force. or oU-er similar group, or any subcornminee or other suhgmup thcroof, . . . which is---(A) established by 
8btUtc or rvlrganilation plan. or (6) estahliihed or utilized by the Resident, or (C) established or vtilhcd by one 
or more age,,cies, in the interest of 0b!Ahing advice orrecommcndationsbx the Pmident or one or m m  agencies 
oroffisen olUlePederalOovemmenr"5 U S.C. app. I. 5 3(2). 



visory Policy Board, fra~m Douglas W. Kmiec, Deputy Assistant Attorney Gen- 
eral. Office of Legal Co~~nlsel (Apr. 28, 1987) ("Wybrandt Memorandum"). This 
limi tation on section lO(b)'s disclosure requirement has important practical con- 
sequences. For example, the President established a presidential advisory com- 
minee, the President's h-ivtib: Sector Survey on Cost Control ("Survey"), funded 
by the Deparhnent of Conmerce, but whose staff had to be paid for by the pri- 
vate sector.' A non-profi.1: Fwundation for the Survey, chaired by members of the 
Exe,cutive Committee, olganlized the private staff into thirty-six task forces to 
gather information, petform :studies, and draft recommendations and reports for 
the Executive Comrnittet:, IBased on this strncture, the district and appellate courts 
.conc:luded that the non-pl.ofit task forces were not subject to FACA because they 
did ]not provide advice clirec~tly to the President or any agency, but rather per- 
fom~ed activities analogous to staff work. National Anti-Hunger Coalition, 557 
F. Silpp. at 529-30; 711 F.2d at 1075-76.9 

Bmed on the same reasoning, as well as an exhaustive survey of the FACA 
legislative history, this Office recently concluded that subcommittees of the Na- 
tionrll Crime Information. Ceriter ("NCIC") Advisory Policy Board are likewise 
not covered by FACA h:caurmr,e they "perform preparatory work or professional 
staff functions in aid of, but not displacing, the actual advisory committee func- 
tion~~erformed by the Boa:rd." Wybrandt Memorandum at l.'"Although each ad- 
visory committee structure will determine the results in a particular case, the gen- 
eral ]point can be made that IFACA compels disclosure of a limited subset of 
information, namely the material used by the advisory committee or subgroup 
established or utilized by h e  ultimate decision-maker, which typically will be an 
agency or the President. 

8. The Scope ofExemption 5 in the Context of Section lO(b)'s Disclosure 
Requ,irements. 

Assuming that docurna~ts are subject to section 10(b), we turn to the scope of 
FOIA's exemption 5 under FACA. First, it is necessary to presume that Congress 
did not intend to create an! irreconcilable conflict between the two laws; i.e., on 
the one hand, to protect deliberative advisory committee materials from public 
inspection via exemption 9, but on the other, to order detailed disclosure of all 
"records, reports, transcriy~ts,, n~inutes, appendixes, working papers, drafts, stud- 

~ ~ ~ . -  -~ ~ ,~~ . 
'On Ihe other hmd. h hesvbcommitlecofWally estabhshed by the S w e y  was held to be covemdby FACA be- 

cause it ''is responsible far reviewing rile rark force rcpom and m h g  detailed recommendations to the President 
and the affected federsl agmies." N a t i o ~ l  Anti-Hunger Coalition. 11 1 F.2d at 1072. TheD.C. Circuit panel also 
states in dicrum that if the task force mpons were in fsot nor exhaustively reviewed and revised by the Executive 
Cornminee, but were merely lubber-riampd m m m d a t i r m s  given little or no independent consideration, it 
would br wiUlin &district court's power to find hat thepmvisions of FACA apply to the he f o m  a~ weU. Id. at 
1075-76 ~ ~ 

"As in our prior opinion. however, "[wje must emphash thal our opinion should not in any way be read as 

support lx attempring to use subcomnlin~es to evade Ihc . . . requhmenls of FACA: Wybrandt Memomdurn a1 

9. 



ies, agenda, or other documents" that are otherwise covered by FACA." The po- 
tential conflict isunderscored by the obligation to disclasse committee drafts, 
working pape1,s and studies, whereas exemption 5 is designed to preserve the in- 
tegrity of precisely these types of "prr:decisionaYinternal dleliklerations frompub- 
lic view.'' Thl: two objectives. if not harmonized, would pres~:nt an insurmount- 
able internal statutory conflict. 

We concluce that exemption 5 is ns>t generally applicable to materials prepared 
by or for an advisory committee, hut that it does extend to :protect privileged doc- 
uments delivered from the agency to an advisory committee This construction 
gives meanin]: to exemption 5 without vitiating Congret;~,' elnumeration of &- 
liherative doclments such as working papers and drafts a;s subject to disclosure. 
It is also supported by a close reading of exemption 5 itself. Because by itstems 
exemption 5 protects only inter-agency and intra-agency dlocuments and because 
an advisory ct~mmittee is not an agency, documents do ncl!lre.reive the protection 
of exemption 5 by virtue of the fact that they are prepan:d b!r an advisory com- 
mittee. On t h e  other hand, documents prepared by an agency (do not lose the pro- 
tection of exanption 5 by virtue of tlle fact that they are tlilivered to an advisory 
committee." 

At the outset, we note that the a1)plication of FOIA I:O advisory committees 
in the FACA statute is not a model of draftsmanship." Most glaringly, Con- 
gress incorporated the FOIA exeml~tions, yet gave no e7:pli:it consideration to 

" h u a n t  to smztion 100). the right of public access lo deliberative commiltte d8,cumenb expires when L e  
'"cornmiltee ceases a exist." memarerial available for public inspection is thererrlterrestrided by thc hettam Lo the 
"repart made by every advisory committte and, where appropriate. backgmund pnperi p r e p a d  by conrultants." 
5 U.S.C. app. I. 8 1:). The ~)lrectoraf OMB isrrsponsib~c eorffing this material, rvbjat to POL&, withthe~ibrary 
of Congress grehehc il is mainfained for public inqlection in s depository. Id. Ttle delrosit~ry malerials will pre- 
sumptively not include fhc prepararoty material co,iered by section 10(b), such ill; warking papers, drafts, studies. 
and agendas, unlp~i  the materials are incorporated in rhe comminee repan or an: app.opriste b m m u n d  papers 
prepared by conrul ianfs. 

"Exemption 5 h general protects agency docvlnents b t  would nomally br; p~iviivilegedineivil discovery See 
N U B  v .  Sears. Ro!buck & Co. 421 U.S. 132. 149 (1975). To date. Ulc Suoremb Coul  has recomizedflve d v i -  - 
Icg~s, lntldlng U,. K exprer-.) rmcntroncd in he 1:gi~la iv~ lu?!nq. u wcl a\ 11 uqe !rat me "aell-*.ltlcd" #n Ulc 
C.UC b w  ( w  WC'IOI gh md~grcr"10  pn,~lqcrrrc,mgn~rrd hy ( b n g c r ;  L'nr,eJSiarr I WelwrA8rrrghl brp  , 4 0 5  
I. S 792, aUI 02 (1984, Thc privilege ~ n m l y  at ,$.uc 18, he . s c w t e n o !  I ).A :nd kACA I S  UIa pr.ncrl.ue 
advice andrecomn~endetions which arc part of the delibebebetive prmesser of govement .  

Inaddition tcidelibcrativc prmess, cremptia~ 5 pmtectsattomey warkpmdlucfliicbnan u. Toylor. 329 U.S. 
495.5W-10 (14471; FTC v .  Croliar, Inc., 462 U.S. 19.25-28 (19831, maners covered by attomey.cIientpdvilegc, 
NLRB. 421 U.S. at 154, confidential commercial infurmation generaEd m awarrl contacts, Federal Open Morkel 
Comm. of the Red. Reserve Sys. u. Merrill. 443 U.S. 340.360 (LW9). third-pany wimess smtcrnents to military in- 
vestigstors. WcbcrAircrq9.465 U S ,  st 792, and pr:rhaps olherprivilegesas well. remllurnsv. UnilrdSlore8Dept. 
of Jusllce. 804 F.%l701 (D.C. Clt.). reh'g m ban< denied, 806 F.2d 1122 (D.C. Clr. 1.986) (presenlence repns); 
Hoover v .  U n i l e d l ' f a l e s D p ' ~  oflnlarior. 611 F.2d 1132. 1 1 3 W 2  (5th Cir. 19I:O) (orpert wimess opmts). 

'l We express r o  opinion on lhe operation of el:empuon 5 in h e  contefi of tl FDIP, request L an agency. 
"The cows h;ue mted the ambiguity of the FACA s m t e  generally. and lhz prol~lems that would be crcatPd 

for the cmducl of pvemment affairs by the literal applicallon of its m s .  See. e.8.. Norural Resources Defense 
Council v .  Hetringlon. 637 F. Supp 116, llMl (D.D.C. 1986); Notianal Anli-il~mgtlr Coalition. 557 P. Supp. at 
530: Ce111er forA~!lo Sdep v. Tiemonn. 414 P Szlpp. 215.223 (D.D.C 1976), #j"d impon. 580 F.Zd 689 (D.C. 
Ci. 1978); Lombardc v .  Handler, 397 F.  Supp. 732, 800 (D.D.C. 1973, o f d ,  546 I7.Zd 1043 (D.C. Ci. 1976), 
cen. denied, 431 1i.S. 932 (1977). 



the difficulties in squarinp; exemption 5 and section 10. The legislative record 
indicates in fact that cn~inirnd attention was given on the whole to the incorpo- 
ration of FOIA or its iirtblded operation in the particular context of advisory 
ccmnittees. 

On the Senate side, is d~:scribed in the committee report from the Committee 
on) Government Operalions, the clean FACA hill sent to conference, S. 3529, re- 
fleeted "a compromise behveen the mandatoryrequirements of openness andpub- 
lic participation contained lm S. 1637 and the permissive agency option for pub- 
lic access contained in I;. i!064 and S. 1964." Congressional Research Service, 
95th Cong., 2d Sess., Federal Advisory Committee Act 166 (Comm. Print 1978) 
("Legislative History"l. In tandem with this controversy about access to meet- 
i np ,  the original three bills provided either for unresmcted access to committee 
rec:ords and reports, S. 163'7'* and S .  2064.'6 or did not provide for any disclo- 
sure of written material whiatsoever, S. 1964.17 

Based on the hearing,:; and additional study, it was concluded, according to the 
Se~oate committee report, that despite "considerable opposition" "there was sub- 
stantial merit in openinla advisory committee deliberations and documentation to 
the public." Id. In exchange for granting the public a right of access to meetings 
and documents, the protections of FOIA were incorporated: "The exemptions un- 
der the Freedom of Information Act were chosen because they had received the 
most thorough s c d n y  and consideration by the Congress in this sensitive area 
between public disclosore a,nd privileged information. Further, they seemed to 
me8:t most of the ohjecljons raised as to openness during the hearings."18 Id. at 
16fc67. The FOIA exeanptions constituted a ready made legislative vehicle for 
bdimcing disclosure ancl privilege. The record, however, contains no additional 

"We osrtinent sectionof S .  1637. a%. lO(bl. 1 x d i n e  to re- and records omvided: . . . . 
Fa:h redcrrl agcncy du. I .n..cava~lahls futhr puhllc for m~pauonuldrup)tn~ Lcrrcur.l,m~d 

filer, onclvnrngagcnJa.~rslr~ :rep. xrl. ~8ud~r~.mal)~rr.rcyonr.u~ddly o l k t  daa :.mpll.wmanJ 
working papers. which were "lack available to or prepared for or by each advisory commiltcc. Such 
records shall be main&ed;if o singlelocarion ineach agency for or period of five yean afterthe com- 
mittee ceases to erisL 

Reprinted in Legisl&ve History st 135. 
S. 20M omvided in scction I:!(d>. in oeninent M. ax fo l lws:  . ... . . 

Each Federal agency shall malrl available lo the public for inspection and copying t h c m d s  and 
tides, including agenda, macl ip t r~ ,  stodies. analyses. repa*. and any ollw data compilations and 
working papen, which were I&= available to or prepared br or by e a ~ h  agency advisory cornminee 

~ ~ . ~ 

(crcql lo the extent they ded wi*, nationd security matter). 
Repriiued in legislative History at 1149. 

" is. 196-4 did. however. qlurr: in =tion 10(d) that the Comptmllm General haw access. "for the purpose of 
avdil and examination, to any twb, d~l~~mel~umu, papen, and rccords of each stamtory advisoly commiltec." 
Rcpriruedin Legislative Hismy at 143. 

IB'Ihe oppaaitim to open m e e b l ~ s  wne"particu1arly fmm agencies whose committees dealtwith such issues 
as national dcfensc and fomign t s d e  rscreu. maclcn relating to the rcplatio" and supervision of financial 
institutions andmarkets.andinfomntionroncemingthccompeteneeandcharacterofindividuals,suchasthaf~n 
up bylhegranlreviewcommitfeetfe01~heM~~tionalInrtitutesofHealth. theNationalSciencePo~nda60n~andNASA." 
See Lgislatlve History ar 166. 



discussion that would suggest Congress was even aware of the potential conflict 
posed by exemption 5 as applied to !section 10 of FACA.'." 

In the statule as enacted, the language of S. 3529 was ;idol~ted in full, but the 
structure was :;lightly altered. Rather than provid'mg that sU tbree sections would 
be subject to .552(b). section 10(h) ,was prefaced with the "[s]ubject to section 
552" language:. No further elucidation of the relation bet.vueeri FACA and FOIA 
was provided. Upon review, therefore, it seems fair to c:~ancl.ude that Congress 
broadly opted in favor of disclosure for advisory cornmillees but in response to 
specific problems raised, adopted FOIA as the vehicle fon- protecting certain 
classes of maferials. Beyond that, however, Congress did not explain its inten- 
tions with resl~ect to the interaction of FOIA and FACA i!n general or of exemp- 
tion 5 in parti1:ular. 

Absent applrent recognition by Congress of the probl~:nn, {he proper applica- 
tion intended for exemption 5 is necessarily drawn from rbe plain language of 
section 10(b). At least as to deliberative, predecisional n~titerials, such as work- 
ing papers, drafts, and studies, then: appears to be. no dr~iibl that Congress in- 
tended full dia~closure. The enumeration in extensive deliiil osf specific kinds of 
deliberative material subject to mandatory inspection and sop:ying during the life 
of the conmlittee provides the best evidence that the exemptimon 5 protection for 
deliberative niaterials was intended to have limited ap~llication as applied to 
FACA. 

The legislalive history reinforces the view that Congrr:!js intended the narrow 
application of exemption 5 to FACA.. In particular, key legisl~ators made numer- 
ous and essenlially uncontradicted slaternents that they ir11:ended the public to be 
in a position to affect the committee's deliberations and Itllat ibey fully intended 
to provide the public with access to lbliberative committee materials during the 
committee's lifetime. For example, in sponsoring the bi:ll a1 the Senate floor, 
Senator Metcalf, as acting subcornmi ttee chairman within Lhe C!ommittee on Gov- 
ernment Oper,itions, which submitted S. 3529, 

"The House bil . H.R. 4383, an amended, is even less Pluminsling. In subsmace, the provision concerning re- 
ports and records se<:ms to be clasely analogous to S. 3529: 'The pmvisians of recson i52 of title 5. Uruted Slates 
Code, shall apply ta all records and flies, including ;#genda, transcripts, studies. aillyscz, reporrs, meeting notices, 
and any other data. <ompilations, and w o r h g  papal which were made available lo or jmpared for or by each ad- 
visory committee.' zgislative Hiatory s1303. Yet Ihe House committee report ilrlpliedly smes rhat the reference 
to 552 is acaally to 552(a), namely that portion of VOIA that broadly states Ihr nbligatlon to disclose, rather Ulan 
to 552(b). which set3 fonh the nine exemptions: 

This provision has the effect of assuring opemess in the opcrstions of od~rirory cornminees. This 
pmvisioncou>led with therequirement that complete and accurate minutes of cormittee meetings be 
kept s m e s  lo prevent Ute surreptitious use of advisory cornmiltees to f m e r  tho interests of any spe- 
cial intered goup. Along with the provisions for bdanccd representation r:nn,lsined in 5 4 of Ute bill. 
lhis requiremt!nt of openness is s smong safeguard of the public interest. 

Leeislarive Historv r 280. 
In much the same vein. the subcomminee report accampanying S. 3529 quotes :Senstor Metcalf's remarks 

opening subcommioee harings. His Language, wluls: not entirely unambiguous, q,ouid again smngly suggest that 
the rationale for aec8:ss to cornmince papers includes, rather than excludes, inflbrrlce on& delibektiue&ess: 

Those who get i n foma t ion~~po l i cymxk~~~ ,  or get infomation for them, can benefit Ulcir cause. 
whatever it rnhy be. Outriders can be adversely md udaowingly affected, lmd dxision-makers who 
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F11der evidence has :;hoaa that there exists a tendency among 
aalvisory committees to, opl:rate in a closed environment, permit- 
t u~g  little opportunity fbl. t h e  public to be informed of their delib- 
motions and recommenhrions, and of the materials and infor- 
mztion on which they ~r?b'. . . . 

T ~ U S ,  the legislation provides both a housekeeping function in 
the interests of efficient y andeconomy in Government and afunc- 
tion of disclosure and objective counsel-so that the public will 
kmw what advice their I;overnment isgettingand how they might 
add their contribution la the information process. 

Legislative: History at 198 (emphasis added). On the House side, Congressman 
Moorhead supported H.R. 4383, as amended, emphasizing the following: 

Another feature of tho bill which must be applauded is the re- 
quirement for public access to the deliberations and recommen- 
datlons of these adviso~ry committees. AU too often, such com- 
mittees meet behind clos~ad doors, and submit advice to Executive 
departments without any opportunity for the public to comment 
on or be aware of the puuyort of such advice. 

Legislative History at 297. 
Moreover, this construction is: alsr~ supported by a close reading of the express 

terms of exsamption 5, which pr,:~t~ecls only inter-agency and intra-agency mem- 
orandums. 'These terms do not ;~pply to documents prepared by and in the pos- 
session of :m advisory committee t~cause  an advisory committee with'i the 
meaning of FACAis neither an agency nor a sub-group within an agency.21 FACA 
specifically distinguishes between an advisory committee and an agency in its 
section deh ing  statutory terms, making clear that an advisory committee is not 

" (. . .contin!led) 

el infm,ation hom special lntemt graups who are not subject to rebnttal @cause opposing inter- 
erado not Lnow ebwtmeetings-and could nolget in thedwrif they did-may no1 make tempered 
judgments. We ore looking al hvofwda,ncnlalr, disclosure and counsel, the righrs of people tofind 
out what i s  going on ond, iffhey wonr, r ~ ?  do r8merhing obour it. 

S. Rep. No. 1098. 92d Cong.. 2d Sess. at 4 (1972). reprinted in LSgislative Hisloly at 154 (emphasis added) 
These vicws are seconded by Senator Ptrc,,: 

The second maim element of lhe bill is irs omvisions forooenineuo advisow mminnnn tonub- . .. . , ~, ~ 

Ihc rrrvlrdly Gun$ rhe extenrnc hcd.~..:, . wr bc:amc rdnsaccd Ulat thee  ucrc m, many ur- 
-talce< ~ h t h -  MLIIO~) .omnrtllcer ucr :  ;or, ltton( ulltl Gu\cn.mcm ulficc. nn lmponvll plarc$ 
and decisions without an adequate guarantee dlat the public interest was being served. Meetings are 
typically clclred to the public. Minutes an,<! dmumenrsused in mmhgs are lypically n d  available f a  
public insptdtion. 

R e h s  of Senabx Pcrcy. LIB Cmg. R ~ E .  30,;:74 (1 972). repinred in Legislalive History at 202 (endorsing S. 
3529). 
" D~i=ionsunderPOL% holdthat empi ion  5 appties whenanagency document in rheposr~ssianof anagcncy 

has been &mifn:d by a non-agency suoh as CIlngrers, see inlro no& 29. Our conclusion, however, applies only 
to documents that x e  neirherppared by an agoncy nor in an agency's possession. 



an agency. It defines the term agen~zy to have the same rr~eaning as used in FOIA, 
5 U.S.C. ap]). I, 9 3(3)," whereas it defines "advisory connlnittee" Bs "any com- 
mittee, board, commission, council, conference, panel, task: force, or other sim- 
ilar group, or any subcommittee or other subgroup theretK' t:stablisbed by statute 
or reorganization plan or utilized Iby the President or one or more agencies "in 
the interest of obtaining advice or recommendations." li 1LI.S.C. app. I, 5 3(2). 
More broad1 y, FACA is predicated on the assumption, emphasized several times 
in the statule, that advisory committees give advice and re~ommendations,~~ 
whereas agencies are operating anns of government charariterized by "substan- 
tial indepemlent authority in the exercise of specific fnr~~:tio~?s," Soucie v. David, 
448 F.2d at 1073, or the "authorit!/ in law to make deciis~ions." Washington Re- 
searchProjtat, Inc. v. HEW, 504F.Zd238.248 (D.C. Ck,. 1974). Severalcourts," 
as well as this Office,25 have conr:trued the statutory tlistiriction to signify that 
advisory colnmittees are not agencies.26 

2 ' P ~ ~ ~ t  to 5 U.S.C. $551(1), the term "ag:ncy"ii defined, subject to er:copti<,ns, as "each authority of the 
Government of Lhc U n i ~ d  States, whethcr or not it is within or subject to revh:rv by >mother agency." 
'' PACA in several provisions underscores the: self-evident function of advisory commiltees to provide advice. 

See, e.8.. 5 U.S.C app. 1.5 Z(6) ("the function of advisory committees should be advinoty only"); 5 U.S.C. app. I. 
5 9 0 )  ("Unless ohenvise specifically provided L'y stature or Residential diim:ti~,e, ildvisory commimes shall be 
utilized solely for advisory functions.'?. See olso Legislative Hiswry at 197-911 (Among the enumerated purposes 
of S. 3529 is "to ;\ssureast the fyn~tims of Fedtral advinm c m m i n s n  shdl b a'lvisory only md that all ma- 
ten undcr their ccosideration shall be determined by Federal off~cials awl oga!sis."). To the extent FACA 
recognizes that slvisory commimees in individual circumstances might exceed their advisory function, 5 U.S.C. 
app. I. 9 9@). (c)(F), the general conclulion char advisory committees are nol agem;ies or divi~ions of agencies 
would need to be evalvated based on the specik powerr and activities of the rnmmi8ree. 

24Sea. e.g..Nader v.Dunlop. 370 F. Supp. 177.178-79 (D.D.C. 1973) (exemption 5 docs notexempthmput- 
Ilc access meetings of advisory commiltees to the Cost of Living Council); Gos?r v d l l r s i g e r ,  366 F. Supp. 797. 
798-800 (D.D.C. 1973) (same with respect to advisory committee a Depamnent of Clefense). These two cases ap- 
ply to meetings, f U.S.C. app. I. 5 10(d), not dacumenrary disclosure, 5 U.S.(3. npp. I. P Lorn), bur because they 
preceded the 197t amendment to FACA which eliminated rhe availabiliryof eri:mpti81n 5 formeerings, hut not for 
documents, the mlsoning is applicable to docvmenrary materials under the sraluto as presently wilten. 

" Memorandum for the Clemency Board, fmm ~ n t o n i n  Scalir. Assistant Attonley Oenersl, Omce of Legal 
Counsel (Sept. 24, 1974) (explaining that if advimry comminees were sonsidcn:d a be agencies. the full panoply 
of requirements ";andared by the Admi~tra t ive  I'rocedun Act would apply to comrnirtee operations). 

l6 We are awax of no language in FACA's lcsislative history supporting the cansrmction that advisory com- 
mittees are agencicn. One possible exception is aremark by Congessmsn Thorn; in n:ference to a provision in the 
House bill regarding access ta advisory cornmittel: documents filed with the Lillr;ug (of Congress: 

Subsection (h) provides that the Freedom of Infomation Act is applicabll: ao this section. 
This should rcmove any doubt as to whether advisory committees a-l: subject to the Freedom of 

Informa\ior An.  Otherwiss, 1 assume, it might bc mgued that advisory ccm~~llteer do not fall withi  
the defmiti,," of agency in section 551(1) rmf the Freedom of Information Act ,,,dare, therefore, nor 

subject to Ucc act. 

118 Cong. Rec. l1i.298 (1972). 
This isolakd remark abaur a provision collateral to section 10 c-es lilrle weight, especially since it runs 

counter ro the s ta t \~a ' s  language and other legislat~ve history. See, e.g.. Erna & 13331 v .  Hochfelder. 425 U.S. 185. 
203 n.24 (1976): ,VLRB v. Fruit Pockerr. 377 U.!;. 58. 66 (1964) Moreover, rite substance of the remark is am- 
biguous. The soq:ressman may have intended to ray L a  advisory committees are qlencies or, alternatively, that 
the A n  cxpnssly makes FOIA applicable to FACA, and therefore avoids any ql~crticn whether FOIA is indepan- 
denrly applicable lo advisory committees an agencies. See,  a g ,  Memorandum illr Uae Clemency Board, fmm Ao- 
tonin Scalia. Assistant Atarney General. Offoffce of Legal Counsel at 9 (Sepr. 21, 1971) ("There are two mutes by 
which the Freedom of Information Act may bc afiplied to the B o d .  One is ttiloug11 the Federal Advisory Com- 
milree Act. A semmd possiblc mute is thmugh the Administrative Rocedure Art. of which the Freedom of Infor- 
mation Act is a pa& if the [Clemency] B o d  is a be q a r d e d  as an agency, as hat u;m is defined in the Admin- 
ismtive PToeed~n: Acl'.). 



For similar rl:asons, an advisory i:ommittee cannot be deemed a component 
within an agency whose deliberative: documents are subject to exemption 5. The 
Act requires that all legislation authoiizing an advisory committee "assure that 
the advice and recommendations of the advisory committee . . . not be inappro- 
priately influenced by the appointing authority or by any special interest, but will 
instead be therewlt ofthe advisory ccrmittee's independentjudgment."5U.S.C. 
app. I, 6 5(b)(3:1. The emphasis on independence, and on judgment, highlights 
the separation oi'committees from agencies, as do the provisions for independent 
staffing, 5 U.S.C:. app. I, $5(b)(4), temp(orary duration, 5 U.S.C. app. L 6 14, the 
prohibition of committees composed wholly of full-time federal officials or em- 
ployees, 5 U.S.(3. app. I, § 3(2), ancl the requirement that "[n]o advisory com- 
mittee shall meet or take any action until an advisory committee charter has been 
fded': with the appropriate authority, 5 U.S.C. app. I, 6 9(c). As the district court 
in Gates, 366 F. Supp. at 799, obseri~?d "[Tlhe exchange of information does 
not make an advisory committee 'pant of' its government agency." 

The committo: is not an internal organ, but again by its very nature, is a group 
of 'outsiders' called upon because of Ll~eir expertise to offer views and comments 
unavailable within the agency."' In shod, given that an advisory committee is 
neither an agency itself nor a compon1c:ilt of an agency, exemption 5 cannot gen- 
erally apply to FACA advisory commi.ttees' documents since by its terms it only 
protects "inter-agency and intra-agency n~ernorandums."~~ 

On the other hand, by its express telrms exemption 5 would apply to delibera- 
tive documents pirepared by an agency ~nnddelivered to the advisory 

"Moreover. the Senate report urges tharadvissry ,cmnliuets DM be formedif the agency canaccomplish the 
advisory work inkmall,'. Advisory committees are pl,linly meant lo supplement agency resoums, not duplicate 
them. Althoueh the Act authorizes aeencv officials to FW and adidiom meetines. 5 U.S.C. soo. I. 5 LMe) snd (0. - .  - . . 
m.t broad) monolor thc ,poruo#luf =dvmrur\ cotnmor :rr r:ebl~shrd hy an agcncy. 5 L1.S C app 1. P 8. thew pn,. 
\ l r l .nr  naplametlt the Act r oe-lgnatd ptllpvrr. 10 a I n  m Ihr clpemlivll 01 a d % ~ \ . ~ l )  rummloecs, not pice them 
within the jurisdictional sonfmes of the agency or sutjes them to agcncy mandatc on the subsmuve issue under 
review by the committee. 

28 W~recognim that under FOIAthecmm~ haveml;rlonseveral o r r~ons tha l rna t e~a l s  rupplicd lo anagency 
by  outside exoerts and consulms. see. e . ~ .  Hoover L'. Chif,?dSlalrr DID'I,  oflnrerior. 61 1 P.Zd 1132. 1138 (5th . . 
Cr IOnO, Irepofl or p n \ r e  ~pprrorcr,. LroJIndlrrrrrr. Acc n I O%llrl. 61U F Zd 70 83 {MCtr 19711! tsnaly<er 
oI'~c.esrmfi:!enrrnon, p ~ p u c d  hy cunrullrmcr).or U r  . WL .rrT)urn, I Ilurruuo/Pr,n.nr, 804 F W7U1 (D I1 C 
I Y 8 6 , ( p r ~ ~ t 1 c m i ~ r c p t  I . .  orCunpcd,. .re .H)G,, I>~pnmmru/Jr,!drr,  617 F2d 7a-i.7RY-YO(DC O r .  
1980) (Senamom' =pon!;er ro agency's questionnsun: intrs-agency words), fall within exemption M e r e b y  
Loosely conrrming the mm-%ning of "inua-agency." This line of cascs, however, does not alter our conclusion mat 
an adv~orycommimcsnnotinvokPcxempti~n5'sin~x-qincy exempLionlo protect matcdalsprepared by it and 
in its possession. These cases simply stand far the pmlrarition that an agency may protest certain d m u c n t a  in in 
possession fmm discloss-c. Accordingly, under this ibc  of cases. when an agelrcy makes use of Ildvisov materi- 
als, such materials may indeed properly become delibni~tiveclacuments to the agency. Section lo@), however, im- 
poses disclosure reqvlrenlcnu on the advisory commiuas iar:lf. 

"This is consistent with the holding inAviarion Consuaer Action Project v. Worlrburn. 535 F.2d 101,107-08 
(D.C. Ck. 1976) fhat agcnciesmay discloacpredecisioud documents to advisorycommitlees without waiving their 
ability ro pmtgt  ~hc  records undundund enanptim 5 ,  at leiar wht:re such disclosure. further thc "free and candid ex- 
change of ideas during U1; pmcess of &cision-makin!." It ir slso conoisten~ with FOIA caselaw holding that the 
delivery o f i n f e d  documents to Congress does not nrcermily vitinte uempt i t i  5 pmtcction. See, e.8.. hte l i r r  
v. Unired Stores Depr, of .lwice, 3 GDS 82.257. 82.71.1 (D.I).C. 1982) ("documcnrr Mlecting conrultstions bc- 
tween CIA and Congress me protected by enemplion 5 !iece .such consultations are an inregrsl part of the d s l i h -  
stive pmcess and to discuss this pmcess in public Y ~ C W  WOYI~I inhibit franlr d i s~s s ion~ ' ? ;  Allen v. Deporrmenr of 
Defeme, 580 F. Supp, 74.83 (D.D.C. 1983) ("cxemptiol~ 5 mty, in an appmpdak case. be applied to qcncy-con- 
gte'essimal c0mm""i~tims")). 
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Accordingly, our construction still gives vitality tc~ exemption 5 in the context of 
section 10(b) disclosure requii-ements. Under this ci>,nstrnction, documents trans- 
mitted to an advisory commil tee by an agency dcc not lose the protection of an 
agency s deliberative process exemption under FOIA. 

Conclusion 

For ale foregoing reasons, zxemption 5 properly applies under FACA when 
the agency has transmitted to an advisory commitl:ee a document that would be 
protected from disclosure if in the possession of the agency. Under the detailed 
enumeration of covered materials in section 10 of I'.ACA, however, the advisory 
commitlees must, as a general matter, disclose the  materials "made available to" 
the com.nittee, "prepared by" the committee or "prepared for" the committee, so 
long as -he committee is utilized or established by the President, an agency, or 
statute or reorganization plan, and then only "until the advisory committee ceases 
to exist." 5 U.S.C. app. I, 5 10(b). 

Jo&w 0. MCGNIS 
Deputy Assistznt Attorney General 

0flc.e qFLegal Counsel 


