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17 Novenber 1997

Re: NEPA Technical Inquiry 0186 - NHPA Nonconpliance Consequences

Dear NEPA Call-In User:

This letter is in response to your COctober 27, 1997 request for

i nformati on on the consequences for nonconpliance with the Nationa

Hi storic Preservation Act (NHPA). Specifically, GSA is considering a
build to suit lease on a site which may contain an historic building,
and you have informed the offerer (the county) of GSA' s obligations
under Section 106 of the NHPA. In order to speed up the award process
(by avoiding GSA's obligation to conmply with Section 106), the county
wi shes to denplish the building in question before the award i s nade.
You do not want the county to denolish the building, but would rather
GSA have the opportunity to conply with Section 106. You are wondering
what the county's obligations are for conpliance with the NHPA and the
consequences for nonconpliance.

SUMMARY OF FI NDI NGS

The county has no obligation under the NHPA unless there is sone type of
Federal involvenent (such as Federal noney, permts, approval, |icenses
etc.) in their denmpblition project. As long as the project is not
carried out using Federal financial assistance or require Federa
permts, approval or licenses, there is no liability to the county under
the NHPA for nonconpliance. However, according to Section 110(k) of the
NHPA, the mmj or consequence is that GSA may not be able to acquire the
site if the county denolishes the building. Our detailed findings are
provi ded bel ow

DETAI LED OF FI NDI NGS

NEPA Cal | -1 n contacted Advisor, Cultural Resource Conpliance, GSA, for

i nformati on on the county's obligation to conply with the NHPA. The
Advi sor stated the NHPA applies to Federal agencies and any non- Federa
proj ect which uses Federal noney, or requires Federal permts, |icenses
or approval. Therefore, the county is not bound by the NHPA unless it
is receiving Federal nonies for the denolition project, or the project
requi res Federal permts, |licenses, or approval. As far as GSA's
acquisition of the site, The Advisor cited Section 110(k) of the NHPA
and stated that GSA's acquisition of the site may be greatly conplicated
if not inpossible if the county denolishes the building in question
According to Section 110(k) (encl osed):

"Each Federal agency shall ensure that the agency will not grant a

| oan, | oan guarantee, permt, license, or other assistance to an
applicant who, with intent to avoid the requirenents of section 106
has intentionally significantly affected a historic property to
which the grant would relate, or having | egal power to prevent it,
al | owed such significant adverse effect to occur, unless the agency,
after consultation with the Council, determ nes that circunstances
justify granting such assistance despite the adverse effect created
or permtted by the applicant."

The Advi sor stated that "assistance" as nmentioned in Section 110(k) has
been interpreted to include GSA' s acquisition of a site.
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We then contacted the Assistant General Counsel, O fice of Genera
Counsel , Advisory Council on Historic Preservation (ACHP). The counci
concurred with the above assessment, and stated that there is no
l[iability to the county for nonconpliance with the NHPA unless the
project requires some type of Federal involvement. She agreed that GSA's
acquisition of the site may be subject to the requirenments of Section
110(k) of the NHPA if it can be shown that the county denplished the
building "with intent to avoid the requirenents of Section 106 [of the
NHPA] . " Section 106 requires Federal agencies to consider the effects of
their actions on Historic Properties. The Council further stated that
for agencies (GSA) and actions subject to NHPA, the consequence for
nonconpl i ance is that preservation groups or other interested parties
could bring suit against GSA. The outcome of such a suit could stop GSA
from proceeding with the project or require mtigation. Lastly, the
Counci| stated there may be State or local |aws that the county nust
conply with pertaining to the denplition of the building.

NEPA Cal | -1 n recontacted you to request the city and State of the
proposed action, so that we could determne if any State or local |aws
woul d apply to the county's demolition of the building. Because you are
in the procurenment process, you did not wish to divulge the city, but
requested that NEPA Call-In determine if there are any State | aws
governing the county's actions pertaining to historic buildings. You
further stated the action is occurring in California.

We then contacted M. Dwi ght Dutshke, Historian, California State

Hi storic Preservation Ofice, (916) 653-6624, to deternmine if there were
any California historic preservation |aws that would apply to non

Federal entities. M. Dutshke stated while there are no state historic
preservation | aws which apply to the county, such an action would be
subject to the California Environnental Quality Act (CEQA). In the CEQA
process, all local permtting and regul atory agencies that have
jurisdiction over a project are identified and the permtting application
begins. Like NEPA, CEQA seeks to identify significant effects of

projects on the State environment and to provide mtigati on where possible.

If the permitting agencies find there will be significant inpacts on the
environnent, nore detailed studies nmust be prepared before permts are
granted. |If a project's significant inpacts cannot be nitigated bel ow

an acceptable level, CEQA can deny the proper pernmts needed to go ahead
with the project.

The materials in this Tl have been prepared for use by GSA enpl oyees

and contractors and are nade available at this site only to pernmt the
general public to |l earn nore about NEPA. The information is not intended to
constitute | egal advice or substitute for obtaining |egal advice from an
attorney licensed in your state and may or may not reflect the nmobst current

| egal devel opnents. Readers should al so be aware that this response is based
upon | aws, regulations, and policies in place at the tine it was prepared and
that this response will not be updated to reflect changes to those | aws,
regul ati ons and poli ci es.

Si ncerely,
(Original Signed)

NEPA Cal |l -1 n Researcher



