
              

GSA’s Novation Process 
July 20, 2017 

 
 

PBS National Office of Leasing: Industry Outreach 

Speakers:  
 
Lance Feiner 
Joel Tabatcher 



Session Overview 

 
 
• Presentation and Q&A will be posted at 

gsa.gov/leasing    (under “Leasing Outreach”) 
 
• Questions can be sent to: 

leasingoutreach@gsa.gov 
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Session Overview 

 
 
• Welcome 
• Background 
• Leasing Alert FY17-08  
• Standard documents 
• Points of Emphasis 
• Questions and Answers 
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Background 
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Definition 
Substitution of an original party to a contract with a 
new party, or substitution of an original contract with 
a new contract. Upon substitution, the obligations of 
the withdrawing-party are automatically discharged 
and no express-release is required. To be effective, 
however, the substitution must be agreed-to by all 
the original and new parties to the contract. 
Novation is never presumed; if the novation 
agreement is not in writing, it must be established 
from the acts and conduct of the parties.  
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GSA’s Lease Clause: 
2.06 - CHANGE OF OWNERSHIP (OCT 2016) 

“If during the term of the Lease, title to the Property is 
transferred, the Lease is assigned, or the Lessor 
changes its legal name, the Lessor and its successor 
shall comply with the requirements of FAR Subpart 
42.12.  If title is transferred, the Lessor shall notify the 
Government within five days of the transfer of title.” 

Background 



Leasing Alert (FY17-08) 
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Purpose 
• Issue revised version of Leasing Desk Guide 

Chapter 17 
• Issue standard documents for national use 
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Standardized Process and 
Documents 

• Notice of Procedures for Assignments and 
Assumption of Lease 

• Novation Agreement 
• Novation Checklist 
• Responsibility Determination 
• Request for Review of Novation 
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Standardized Process and 
Documents 

Notice of Procedures 
• Notice is addressed to Transferor 

• GSA only has a contractual relationship with the 
transferor until such time as the novation is complete 

• Provides an overview of the documents contained 
within the Notice 



Date: 
  
Name of Current Lessor 
Address 
City, State Zip Code 
  
Re: Notice of Procedures for Assignment and Assumption of Lease  
 Lease No. [Lease Number] 
 Address of Leased Premises  
 City, State Zip Code 
  
Dear [name of Current Lessor]: 
  
The above referenced property includes space leased by the United States. It is my understanding that you wish to transfer your interest, or may have 
already transferred your interest, in the above lease to a third party (Transferee).  Section 6305 of Title 41 of the United States Code generally prohibits 
the transfer of federal contracts from the contractor to a third party.  However, the Federal Acquisition Regulation (FAR), subpart 42.12, Novation and 
Change of Name Agreements, allows such a transfer when it is in the best interests of the Government to recognize a third party as successor in interest. 
GSA has established procedures to process such requests in a timely manner.   
  
Attached for your convenience are the following documents: 
  
Novation Agreement.  This three-party agreement is entered into pursuant to section 2.6 of the lease, "Change of Ownership," as well as 41 U.S.C. § 
6305 and is otherwise based on 48 C.F.R. § 42.1204.  Three executed copies must be returned to GSA for agency review. If you are proposing changes 
to the Novation Agreement, contact the Lease Contracting Officer (LCO) in advance of signing the Novation Agreement. 
Novation checklist.  This checklist must be returned to the LCO along with all requested documents.  To the extent documents are not provided, a 
detailed statement explaining the absence of any document must be included. 
Form 3518-SAM.  This form is an addendum to the System for Award Management (SAM) REPRESENTATIONS AND CERTIFICATIONS (Acquisitions 
of Leasehold Interests in Real Property).  In addition to registering for purposes of “All Awards” in SAM, and completing the online representations and 
certifications in SAM, the Transferee must complete this form and include it in your novation package. 
 
The Government will commence its review of the proposed novation when all the necessary documents have been properly executed and returned to the 
Government. Until that time, the Government will continue to send all rental payments to the current lessor in accordance with the terms and conditions of 
the lease. If you have any questions, please contact me at [insert phone LCO/LS phone number] or [insert LS/LCO email address]. 
  
Sincerely, 
[signature of Lease Contracting Officer or Lease Specialist] 
  
Enclosures 
Proposed Novation Agreement 
Novation Checklist 
Form 3518-SAM 
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Standardized Process and 
Documents 

Novation Agreement 
• Added new clause (a)(9) 
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Standardized Process and 
Documents 

Clause (a)(9) 
(a)(9) Transferee will abide by Clause 52.209-6 Protecting 
the Government’s Interest When Subcontracting with 
Contractors Debarred, Suspended, or Proposed for 
Debarment, contained within the Lease 
 
• Added to inform transferee that it is responsible for 

ensuring that it does not hire subcontractors that are 
debarred or suspended or are proposed for debarment 
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Standardized Process and 
Documents 

Requesting changes 
• GSA will allow changes to the Novation Agreement 

after evaluation by LCO and Regional Counsel 
• All changes must be requested before the 

Novation Agreement is signed 
• If either transferor or transferee are requesting 

changes to the Novation agreement it must be sent 
back unsigned with the requested changes 
highlighted 
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Standardized Process and 
Documents 

Requesting to Remove or Modify Clause (b)(8) 
 
(b)(8) The Transferor guarantees payment of all liabilities 
and the performance of all obligations that the 
Transferee—  
(i) Assumes under this Agreement; or  
(ii) May undertake in the future should these contracts be 
modified under their terms and conditions. The Transferor 
waives notice of, and consents to, any such future 
modifications.  
 

 



14 

Standardized Process and 
Documents 

Remove or Modify (b)(8) 
GSA Considerations: 
• Is this Lease Construction? Is property being sold 

before/during buildout? 
• Is transferee financially solvent? 
• Is transferee capable of performing the lease 

requirements? 
• Does transferee have any relevant past performance 

issues? 
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Standardized Process and 
Documents 
Remove or Modify (b)(8) 
Further Guidance: 
• If building is being transferred before substantial completion, do not remove or modify the (b)(8) 

clause. 
• If transferee is not financially solvent, not capable of performing or has past performance issues, 

do not remove this clause and consider not approving the novation request. 
• If transferee is financially solvent, capable of performing and has no past performance issues, and 

transferee is otherwise fully capable, removal of the clause is appropriate.   
• A review of how the transferee intends to manage the property and whether the transferee is 

using the same property management company(s) as used by the transferor is important in this 
situation.   

• If transferee appears financially solvent, capable of performing but the LCO has no ability to 
confirm relevant past performance, consider adding a time limit to the clause (i.e., transferor’s 
guarantee for one year) instead of complete removal of the clause.  If after sufficient time has 
passed to consider fully the transferee’s performance, the clause may then be removed.   

• In all instances, GSA should expect a transferee that is equal to or better than the transferor in 
successful performance or financial capability before considering removal or modification of this 
clause. 

• If a high performing transferor is selling to a mediocre or unknown transferee do not remove the 
clause or modify the (b)(8) clause. 



Novation Checklist 
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Standardized Process and 
Documents 
Responsibility Determination 
• This is a requirement of the FAR and is required in 

Leasing as well (FAR 9.104 and GSAM 570.108) 
• Is the transferee registered in SAM? 

• Does transferee indicated that it is a foreign-owned entity? 
• Review financial resources of transferee  

• GSA will be requesting audited balance sheets from before 
and after the transaction 
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Points of Emphasis 

When involved in a sale of a property containing a 
government lease 
 
Seller:  
• Must be engaged in novation process 
• Will continue to be paid until the novation 

agreement and lease amendment are signed 
Buyer 
• Pay attention lease requirements especially security 

clearance requirements 
• Will be asked to provide balance sheets to comply 

with FAR’s Financial Responsibility requirement 
 

 
 

 



End  
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Thank you! Questions?  



Closing Remarks 

 
 
• Presentation and Q&A will be posted at 

gsa.gov/leasing    (under “Leasing Outreach”) 
 
• Questions can be sent to: 

leasingoutreach@gsa.gov 
OR 
• joel.tabatcher@gsa.gov 
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