White Paper 

Discussion on the Inclusion of Other Direct Costs With FSS Service Schedule Orders.

1.0 Introduction

This white paper attempts to address some of the issues dealing with the acquisition of Other Direct Costs (ODCs) with GSA Federal Supply Service (FSS) Schedules and provide recommendations to resolve them. This white paper is executed under the aegis of the FCX Government Industry Council as one of their ad-hoc committees. The scope of this paper is limited to GSA schedules for services which is consistent with the scope of the council’s charter. 

2.0 Discussion 

2.1 Effect of the Pyxsis Decision 

The primary issue is the acquisition of  ODCs  in conjunction with FSS schedule Services. Due to a GAO ruling called the “Pyxsis Decision” GSA FSS has currently 2 approved methods for ODCcs to be included in a schedule services buy: 

1) the ODC item must either be included in the support products Special Item Number (SIN); or

 2) be furnished by a teammate who has that item on one of his schedule(s). 

Due to the variety of services demanded by Federal customers under GSA Schedules, acquisition of the ODCs by these means is not always practical and/or timely enough to satisfy a particular delivery order requirement. Therefore contracting officers at the deliver order level have developed what they consider their own ways to meet FAR and CICA requirements to be able to contract at the speed of need. Generally these methods have a core set of requirements: 

· ODCs must be clearly labeled as such on each individual order; 

· Applicable acquisition regulations have been followed; and 

· The contracting officer has been able to determine price reasonableness in accordance with FAR 15.404-1. 

Therein lies the issue. In preparation for this paper we had discussions with contracting officers, corporate lawyers and other personnel, both contractor and government involved with the procurement process. These professionals, both government and contractor have advocated a re-examination of the Pyxsis Decision with regard to the acquisition of  ODCs on Services Schedules based on some of the following:

· Pyxsis dealt with “incidentals” versus ODCs which are directly related to and inherent to performing the service being contracted. Therefore Pyxsis should not apply to ODCs under schedule contracts. 

· Pyxsis should pertain only to products provided under FSS schedule delivery orders because the process to acquire services under FSS schedules has a competition requirement which is fundamentally different than the process to acquire products. 

· Pyxsis should not apply in any case to ODCS below the micro-purchase threshold

Additionally, these contracting professionals unequivocally stated that GSA must find a way to legally include ODCs not included within the contractors schedule because:

· it is impractical to predefine the complete set  of ODCs that may be required by the variety of federal users; 

· Even if that set could be defined, it is impractical to process contract changes to keep pace with pricing changes in the commercial marketplace; and 

· The time required for managing and administering the approved ODC list would disable them from using GSA schedule to “contract at the speed of need”.

Recommendations: 

1) GSA should re-examine the applicability of the Pyxsis decision to FSS Services Schedules with respect to the inclusion of ODCs to support the services contracted.  

2) As a result of this re-examination GSA should clearly define the difference between “incidentals” and ODCs 

3) GSA should include in their ordering procedures for Services that if it is not practical to have all ODCs priced in a FSS schedule, the user agency may include in its evaluation the requirement for a contractor detail how it will acquire ODCs in a FAR compliant manner

4) GSA include in its ordering procedures that where it is not practical to have ODCs priced as part of  a contractor’s FSS schedule, the user agency may consider ODC price reasonableness as part of its “best value” award criteria/determination.  

5) GSA should provide process and procedures (and training in their use) for contracting officers to include and evaluate ODCs within their best value award criteria

2.2 Discussion of the treatment of ODCs for FFP and T&M Type Delivery Orders

The issue to be discussed herein is the different treatment in the FAR of costs, including ODCs,  for FFP and T&M type delivery orders. In our discussions with delivery order contracting officers, there was some difference in how to treat ODCs under FFP and T&M type orders. Several Contracting officers wished to treat ODCs under FFP and T&M orders as a separate cost reimbursable CLIN. This section looks at FAR treatments for those types of orders and provides recommendations for their consistent treatment. 

Under FFP type delivery orders, it is proposed that ODCs should be segregated, for proposal or quotation purposes to determine price reasonableness in accordance with FAR subpart 31 —CONTRACT COST PRINCIPLES AND PROCEDURES. In this regard ODCs under FFP delivery orders should be governed by section 31.102 and 31.202 shown below.

31.102 Fixed-price contracts.

The applicable subparts of Part 31 shall be used in the

pricing of fixed-price contracts, subcontracts, and modifications

to contracts and subcontracts whenever (a) cost analysis

is performed, or (b) a fixed-price contract clause requires

the determination or negotiation of costs. However, application

of cost principles to fixed-price contracts and subcontracts

shall not be construed as a requirement to negotiate

agreements on individual elements of cost in arriving at

agreement on the total price. The final price accepted by the

parties reflects agreement only on the total price. Further,

notwithstanding the mandatory use of cost principles, the

objective will continue to be to negotiate prices that are fair

and reasonable, cost and other factors considered.

31.202 Direct costs.

(a) A direct cost is any cost that can be identified specifically

with a particular final cost objective. No final cost

objective shall have allocated to it as a direct cost any cost, if

other costs incurred for the same purpose in like circumstances

have been included in any indirect cost pool to be

allocated to that or any other final cost objective. Costs identified

specifically with the contract are direct costs of the

contract and are to be charged directly to the contract. All

costs specifically identified with other final cost objectives

of the contractor are direct costs of those cost objectives and

are not to be charged to the contract directly or indirectly.

(b) For reasons of practicality, any direct cost of minor

dollar amount may be treated as an indirect cost if the

accounting treatment—

(1) Is consistently applied to all final cost objectives;

and

(2) Produces substantially the same results as treating

the cost as a direct cost.

It is proposed that the treatment of ODCs under FFP type orders not be treated as a separate cost reimbursable CLIN, but be treated  as part of the overall final negotiated price. This includes all costs and profit. It is consistent with the above FAR excerpts, best value award provisions and price analysis under 15.404-1 for the RFQ/RFP purposes to aggregate the ODC costs in a distinct cost schedule to determine cost reasonableness. However, in awarding the delivery order, “the final price accepted by the parties reflects agreement only on the total price”. 

Under T&M type delivery orders, the allowable price for materials or ODCs is expressly governed by FAR 52.232-7 (b) which only allows the contractor to recover  costs associated with the acquisition of the ODCs but does not include profit.  The applicable text of 52.232-7 is shown below. 

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.232-7

52.232-7 Payments under Time-and-Materials and

Labor-Hour Contracts.

As prescribed in 32.111(b), insert the following clause:

PAYMENTS UNDER TIME-AND-MATERIALS AND LABORHOUR

CONTRACTS (FEB 2002)

The Government will pay the Contractor as follows upon

the submission of invoices or vouchers approved by the Contracting

Officer:

 (b) Materials and subcontracts. (1) The Contracting

Officer will determine allowable costs of direct materials in

accordance with Subpart 31.2 of the Federal Acquisition Regulation

(FAR) in effect on the date of this contract. Direct

materials, as used in this clause, are those materials that enter

directly into the end product, or that are used or consumed

directly in connection with the furnishing of the end product.

(2) The Contractor may include reasonable and allocable

material handling costs in the charge for material to the

extent they are clearly excluded from the hourly rate. Material

handling costs are comprised of indirect costs, including,

when appropriate, general and administrative expense allocated

to direct materials in accordance with the Contractor’s

usual accounting practices consistent with Subpart 31.2 of the

FAR.

(3) The Government will reimburse the Contractor for

items and services purchased directly for the contract only

when payments of cash, checks, or other forms of payment

have been made for such purchased items or services.

(4)(i) The Government will reimburse the Contractor

for costs of subcontracts that are authorized under the subcon-

tracts clause of this contract, provided that the costs are consistent

with paragraph (b)(5) of this clause.

(ii) The Government will limit reimbursable costs in

connection with subcontracts to the amounts paid for items

and services purchased directly for the contract only when the

Contractor has made or will make payments of cash, checks,

or other forms of payment to the subcontractor—

(A) In accordance with the terms and conditions

of a subcontract or invoice; and

(B) Ordinarily prior to the submission of the Contractor’s

next payment request to the Government.

(iii) The Government will not reimburse the Contractor

for any costs arising from the letting, administration,

or supervision of performance of the subcontract, if the costs

are included in the hourly rates payable under paragraph

(a)(1) of this clause.

(5) To the extent able, the Contractor shall—

(i) Obtain materials at the most advantageous prices

available with due regard to securing prompt delivery of satisfactory

materials; and

(ii) Take all cash and trade discounts, rebates, allowances,

credits, salvage, commissions, and other benefits.

When unable to take advantage of the benefits, the Contractor

shall promptly notify the ContractingOfficer and give the reasons.

The Contractor shall give credit to the Government for

cash and trade discounts, rebates, scrap, commissions, and

other amounts that have accrued to the benefit of the Contractor,

or would have accrued except for the fault or neglect of

the Contractor. The Contractor shall not deduct from gross

costs the benefits lost without fault or neglect on the part of

the Contractor, or lost through fault of the Government.

Alternate I (Mar 2000). If the nature of the work to be performed

requires the Contractor to furnish material that the

Contractor regularly sells to the general public in the normal

course of business, and the price is under the limitations prescribed

in 16.601(b)(3), add the following paragraph (6) to

paragraph (b) of the basic clause:

(b)(6) If the nature of the work to be performed requires

the Contractor to furnish material that the Contractor regularly

sells to the general public in the normal course of business, the

price to be paid for such material, notwithstanding the other

requirements of this paragraph (b), shall be on the basis of an

established catalog or list price, in effect when the material is

furnished, less all applicable discounts to the Government, provided

that in no event shall such price be in excess of the Contractor’s

sales price to its most favored customer for the same

item in like quantity, or the current market price, whichever is

lower.

Alternate II (Feb 2002). If a labor-hour contract is contemplated,

and if no specific reimbursement for materials furnished

is intended, the Contracting Officer may add the

following paragraph (i) to the basic clause:

(i) The terms of this clause that govern reimbursement for

materials furnished are considered to have been deleted.

FAC 2001–02 FEBRUARY 19, 2002
Recommendation: 

1) It is recommended that GSA treat ODCs differently for FFP and T&M type delivery orders. It may appropriate for the contractor to include profit under FFP orders, but they may not include profit under T&M type orders. 

2) It is also recommended that GSA include the distinction of how to treat ODCs under FFP and T&M orders in their training and contract guidance documentation to government contracting officers as well as contractor personnel.

